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SUBJECT: Mortgage Loan Modifications and Regulation B's Adverse Action Requirement

The purpose of this letter is to address questions received from consumer compliance examiners regarding whether
adverse action notices under Regulation B (Equal Credit Opportunity) are required for mortgage loan modification
declinations, including those made pursuant to the U.S. Department of Treasury's ("Treasury") Making Home
Affordable Modification Program ("HAMP"). Regulation B requires an adverse action notice when a creditor
declines an application for an extension of credit from a borrower that is not currently delinquent or in default on
that loan. 1 Below is a four-part analysis to determine whether an adverse action notice is required, using HAMP as
an example. For mortgage loan modifications outside the HAMP, the same factors listed below should be analyzed.

1. Is there an "extension of credit"? Under Regulation B, "credit" includes "the right granted by a creditor to an
applicant to defer payment of a debt.” 2 An "extension of credit" is defined as "the granting of credit in any form
(including, but not limited to, credit granted in addition to any existing credit...[,] the refinancing or other renewal of
credit...or the continuance of existing credit without any special effort to collect at or after maturity).” 3 For
example, we understand that under a HAMP trial period plan or modification, the servicer extends the right to defer
payment of a debt by capitalizing accrued interest and certain escrow advances, reducing the interest rate, extending
the loan term, and/or providing for principal forbearance. 4 Based on this understanding, the action(s) taken by a
servicer under a HAMP trial period plan or modification would constitute an “extension of credit" for purposes of
the HAMP.

2. Is there an "application™? If there is or may be an extension of credit, the next step is to determine whether
there is an application. Whether a borrower's request for a mortgage loan modification is an "application™ for an
extension of credit depends on the creditor's application process. Under Regulation B, an "application” means "an
oral or written request for an extension of credit that is made in accordance with procedures used by a creditor for
the type of credit requested." 5 The Official Staff Commentary clarifies that "[a] creditor has the latitude under the
regulation to establish its own application process and to decide the type and amount of information it will require
from credit applicants." 6

For example, we understand that Treasury's HAMP guidelines state that a mortgage loan has been evaluated for
HAMP when, among other things, a borrower has submitted a written request for consideration for a HAMP
modification that includes borrower income and a reason for default or hardship, or a borrower has verbally
provided sufficient information to allow the servicer to complete a Net Present Value analysis. 7 Thus, if a borrower
has submitted sufficient information for the mortgage loan to be evaluated under HAMP guidelines, then the
borrower has submitted an "application™ for an extension of credit.



3. Is there an "adverse action™ on the application? Under Regulation B, an "adverse action" includes "a refusal to
grant credit in substantially the amount or on substantially the terms requested in an application.”" 8 To determine
when an inquiry becomes an "application" subject to the adverse action requirements, the Official Staff Commentary
states that if the creditor "evaluates information about the consumer, decides to decline the request, and
communicates this to the consumer, the creditor has treated the inquiry...as an application and must then comply
with the [adverse action] notification requirements under section 202.9." 9 For example, if a HAMP servicer
evaluates a borrower's information according to HAMP guidelines, declines the request, and communicates the
decision to the borrower, then the servicer has taken adverse action on an application and must comply with
Regulation B's adverse action notice requirements. 10

4. Is the borrower currently delinquent or in default on the loan? Under Regulation B, a creditor is not required
to provide an adverse action notice to a borrower whose account is currently delinquent or in default. 11 However, a
creditor must provide an adverse action notice to a borrower whose account is not currently delinquent or in default.
For example, if a borrower whose mortgage loan is not currently delinquent or in default applies for HAMP and the
servicer declines the request, the servicer must provide an adverse action notice.

Even if an adverse action notice is not required under Regulation B, borrowers may find it helpful to receive from
institutions information regarding why their mortgage loan modification request was declined. For example, we
understand that Treasury has directed HAMP servicers to provide written notice to a borrower that has been
evaluated for HAMP but is not offered a trial period plan or modification, or is at risk of losing eligibility for HAMP
because the borrower has failed to provide the required financial documentation. 12

Please distribute copies of this letter to your examination staff for their immediate use. If you have any questions,
please contact Maureen Yap, Attorney, Regulations Branch at 202-452-3667.

Sincerely,

(signed)

Sandra F. Braunstein
Director
Division of Consumer and Community Affairs
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